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H 1261.1

HOUSE BI LL 1861

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Lantz, Flannigan, Morrell, Springer, Cody, Kirby,
WIllianms, MIloscia, Schual-Berke, Upthegrove, Linville, O Brien,
Campbel | , Wod and Kagi

Read first tinme 02/08/2005. Referred to Commttee on Judiciary.

AN ACT Relating to encouraging early resolution of health care
cl ai ms under chapter 7.70 RCW anending RCW7.70.100; and adding a new
section to chapter 7.70 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW7.70.100 and 1993 c¢ 492 s 419 are each anended to read
as follows:

(1) No action based upon a health care provider's professiona
negligence may be commenced unless the defendant has been given at
| east ninety days' notice of the intention to commence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of limtations, the tine for the commencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane or to any defendant who cannot be found
within the state after a due and diligent search.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
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contract, or otherw se, for damages arising frominjury occurring as a
result of health care provided after July 1, 1993, shall be subject to
mandat ory nediation prior to trial except as provided in subsection (6)
of this section.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl emrent mandat ory nedi ati on of actions under this chapter. The rules
shall require mandatory nediation w thout exception unless subsection
(6) of this section applies. The rules on mandatory nedi ation shal
address, at a m ni num

(a) Procedures for the appointnent of, and qualifications of,
medi at ors. A nedi ator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the anount or nmanner of conpensation of
medi at or s;

(c) The nunber of days following the filing of a claimunder this
chapter within which a nediator nust be sel ected;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a nmedi ati on conference nust be held; and

() ((A—rmeans—by—which—nediation—ol—an—action—under—this—chapter

{¢4r)) Any other matters deened necessary by the court.

((3))) (5) Mediators shall not inpose discovery schedul es upon the
parties.

(6) The nmandatory nedi ation requirenent of subsection (4) of this
section does not apply to an action subject to mandatory arbitration
under chapter 7.06 RCW to an action in which the parties have agreed,
subsequent to the arisal of the claim to submt the claim to
arbitration under chapter 7.04 RCW or to an action in which the
parties have entered into an agreenent, subsequent to the arisal of the
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claim to submt the claimto any other form of alternative dispute
resol ution process.

(7) The legislature respectfully requests that the suprene court by
rule also adopt procedures for the parties to certify to the court the
manner of nediation, arbitration, or other formof alternative dispute
resolution used by the parties to conply with this section.

NEW SECTION. Sec. 2. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In an action under this chapter where a party has nade an offer
of settlenment that conplies with the provisions of subsection (2) of
this section, the court may, in its discretion, award reasonable
attorneys' fees and statutory costs to a prevailing party. |In making
the determ nati on of whether or not reasonable attorneys' fees should
be awarded to a prevailing party, the court may consi der

(a) Whether the party who rejected or failed to accept the offer of
settlenment was substantially justified in bringing the case to trial;

(b) The extent to which additional relevant and naterial facts or
i nformati on becane known after the offer was rejected or not accepted,

(c) Whether the offer of settlenent was nade in good faith;

(d) The closeness of questions of fact and law at issue in the
case;

(e) Whether a party engaged in conduct that unduly or unreasonably
del ayed the resolution of the proceeding;

(f) Whether the circunstances make an award unjust; and

(g0 Any other factor the court deens appropriate under the
ci rcunst ances of the case.

(2) An offer of settlenment nust be nade in witing and served on
the opposing party at least fifteen days before trial and not before
thirty days after the conpletion of the service and filing of the
summons and conplaint. The offer nust remain open for a period of not
| ess than ten days.

(3) An offer of settlenent shall not be filed with the court or
communi cated to the trier of fact until after judgnent in the case, at
whi ch point a copy of the offer of settlenment shall be filed with the
court for the purpose of allowing the court to determ ne whether an
award of reasonable attorneys' fees 1is appropriate under the
ci rcunst ances of the case.
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(4) If the court determnes that an award of reasonabl e attorneys’
fees to a prevailing party is appropriate under this section, the court
shal |l consider the factors in RCW7.70.070 in determ ning the anount of
reasonabl e attorneys' fees to be awarded. The award of reasonable
attorneys' fees shall be limted to attorneys' fees incurred fromthe
date of commencenent of the trial

(5) For the purposes of this section, "prevailing party" neans a
party who nmakes an offer of settlenent that is either rejected or not
accepted by the opposing party, and who i nproves his or her position at
trial relative to his or her offer of settlenent.

~-- END ---
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